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THE BROWN ACT AND TELECONFERENCING 
 
DATE:  January 31, 2023 
 
TO: District Board Members 
 
FROM: Jessica Asher, Board Secretary  
 
SUBJECT: Director Meeting Attendance, Remote Participation and Brown Act Changes 
 
BACKGROUND:  In August, 2022, the Board provided Direction to staff that while in-person 

participation should be maximized, occasional remote participation would be 
allowed in accordance with traditional Brown Act Teleconferencing 
requirements. It was decided that at a minimum, a quorum of the Board would 
join the meeting in-person such that business could move forward with remote 
Directors abstaining if required due to technical challenges. The Board decided 
not to adopt a formal policy or attendance requirement and requested revisiting 
this topic in January 2023.  
 
Since August, the District has purchased and utilized the Owl 360 video/audio 
hardware. The system is performing very well, and it has greatly improved the 
District’s hybrid meeting capabilities. Multiple Directors have occasionally 
participated in the Board meeting remotely, and feedback has been generally 
positive by both the in-person and remote attendees.  
 
Effective January 1, 2023, AB 2449 allows Directors to participate in meetings 
remotely for “just-cause” and “emergency circumstance.” This legislation would 
be useful if a Director cannot join a meeting unexpectedly for reasons outlined in 
the bill, such as a contagious illness, childcare, or travel on agency business. If 
utilized, it would allow the Director to participate and vote in the meeting 
without prior noticing or giving the public access to private locations. However, 
there are several requirements that must be met in order to enact this option. 
The most concerning of the requirements is that a virtual option must be 
provided to the public on the posted agenda and the virtual technology must be 
robust. In the event of a disruption that prevents the legislative body from 
broadcasting the meeting, the body can take no further action on the agenda 
until public access is restored. The attached guidance from California Special 
District’s Association summarizes the legislative requirements well.  
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DISCUSSION: Staff is requesting direction from the Board on if measures should be taken, 
primarily noticing a two-way audio-visual system with live webcasting on future 
agendas, such that Directors can take advantage of the provisions in the new 
Brown Act legislation. If the Board would like the District to use enhanced 
teleconferencing under AB 2449, the Board may be asked to consider a 
teleconferencing policy, such as the attached sample provided within a CSDA 
training, at a future meeting.  

 
ALTERNATIVES: 1. Direct staff to make necessary operational changes to allow Director 

participation under AB 2449. 
 
 2. Do nothing. Teleconference under traditional Brown Act Legislation.  
 
FISCAL/RESOURCE IMPACTS:  None.  

 
RECOMMENDATION:  Staff recommends that the Board continue to meet under traditional 

Brown Act requirements and that remote meeting participation continue per the 
direction given in August, 2022. While the options under AB 2449 are attractive, 
staff has concerns about the reliability of the internet service and hybrid 
technology currently available. 

 
ATTACHMENTS:  CSDA Advocacy News. Sample Teleconferencing Policy.    

 
DATE PREPARED:  January 18, 2023  
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By: Nicholaus Norvell and Holland Stewart, Best Best & Krieger, LLP

During its most recent session, the California State Legislature adopted and the Governor signed three
significant bills amending the Ralph M. Brown Act (Brown Act). These bills — which take effect on
January 1, 2023 — relate to future teleconferencing by members of legislative bodies, posting agenda-
related materials, and the removal of members of the public who are disrupting meetings.

Assembly Bill 2449 – Enhanced Teleconferencing and Recent Developments Relating to Assembly
Bill 361 of 2021

Subject to a number of requirements, AB 2449 provides public agencies with the additional ability for
legislative body members to participate remotely in meetings without having to give the public access
to private locations. In 2021, in response to the COVID-19 pandemic, the Legislature adopted AB 361 to
ease certain requirements for holding teleconference/virtual meetings under the Brown Act during
Governor-declared emergencies. Before AB 361, the Brown Actʼs teleconferencing rules required public
agencies to identify each teleconference location on the agenda, post the agenda at those locations,
and make each location open to the public, none of which was feasible during a pandemic.

Although AB 361 remains in effect through January 1, 2024, Governor Gavin Newsom recently
announced that the declared statewide State of Emergency related to COVID-19 will end on February
28, 2023. This shift is likely to mean that, absent an additional declared State of Emergency affecting a
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local agency, any local agencies conducting meetings under the provisions of AB 361 will — if they have
not already — soon need to revert to holding fully in-person public meetings or meetings using the
newly adopted AB 2449 or traditional Brown Act teleconference rules.

AB 2449 provides for relaxed teleconferencing rules when a member of the legislative body has to
attend remotely for an emergency or other reasons supported by “just cause”. Under these new rules, a
legislative body may hold a hybrid (partial teleconference, partial in-person) meeting without having
to comply with the standard Brown Act teleconference rules under certain circumstances. Those
circumstances are:

One or more members of the legislative body (but less than a quorum) have notified the body at
the earliest opportunity of their need to participate remotely for just cause (e.g., childcare or
family caregiving need, contagious illness, physical or mental disability need, travel while on
official public business); or
One or more members of the legislative body (but less than a quorum) experience an emergency
circumstance (e.g., a physical or family medical emergency that prevents in-person attendance).
The member must provide a general description of the circumstances relating to their need to
appear remotely; however, they are not required to disclose a medical diagnosis, disability or
other confidential medical information. The legislative body must then take action on each
memberʼs request. If the request does not allow sufficient time to be placed on the posted
agenda for the meeting for which the request is made, the legislative body may take action on it
at the beginning of the meeting.

Members of legislative bodies who wish to use one of these provisions should be sure to contact the
agencyʼs clerk/secretary, general manager, and/or legal counsel as soon as possible before seeking to
attend a meeting remotely under AB 2449. Not only does the individual member have to meet the
requirements to attend remotely, but there are restrictions on the number of times a member may
attend remotely in a year under the just cause provision and in total under AB 2449. In addition, a
quorum of the body must still meet in-person at a single location within the district boundaries, and
the meeting format must meet the following remote access rules:

Use either a two-way audio-visual system or a two-way phone service with live webcasting.
Members participating remotely must disclose at the meeting, before any action is taken,
whether any other individuals 18 years of age or older are present in the room at the remote
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location with the member, and the general nature of the memberʼs relationship with any such
individuals.
Identify a call-in or internet-based access option for the public on the agenda, along with the in-
person meeting location.
Ensure that, if a disruption to the online meeting occurs, the body takes no further action on
agenda items until public access is restored.
Avoid requiring public comments to be submitted in advance and provide a real-time option for
the public to address the body at the meeting.
Take all votes by roll call.

As referenced earlier, the provisions of AB 2449 cannot be used as the means for any member of a
legislative body to participate in meetings of the legislative body solely by teleconference from a
remote location for a period of more than three consecutive months or 20 percent of the regular
meetings for the local agency within a calendar year, or more than two meetings if the legislative body
regularly meets fewer than 10 times per calendar year.

In lieu of AB 2449 teleconferencing, local agencies may always rely on the traditional teleconferencing
rules that applied pre-COVID and remain an available option: All votes must be by roll call, the meeting
must be conducted to protect the rights of the public appearing before the body or wishing to
comment, all members of the public must be able to access the meeting and provide public comment,
teleconference locations must be identified in the agenda, copies of the agenda must be posted at all
teleconference locations, and teleconference locations must be open to the public. Finally, under
traditional Brown Act teleconferencing requirements, at least a quorum of the members of the
legislative body who are participating remotely must do so from locations within the agencyʼs
jurisdiction.

AB 2449 will present a host of administrative questions for special districts as board members seek to
avail themselves of this new option for remote meeting participation. It will be important for special
districts to get ahead of this issue and establish a board policy that institutes a workable process for
administering requests and ensuring the district remains in compliance with the law. Violations of the
Brown Act can leave the agency open to costly legal challenges that could void board actions
conducted during a failure to comply.



 

BOARD MEMBER TELECONFERENCING POLICY 

 

I. Policy 

The foregoing policy (“Policy”) shall govern the Agency’s use of teleconferencing for the 
attendance at Meetings of the members of its Legislative Bodies.  The Global Teleconference 
Policies (Article III) and Standard Teleconferencing Procedures (Article IV) shall apply in all 
instances, except when (1) a Board member has either “just cause” or an “emergency 
circumstance” so as to permit the use the Expended Teleconferencing Procedures (Article V) or 
(2) a State of Emergency issued by the California Governor is in effect sufficient to trigger the 
use of the Emergency Teleconferencing Procedures (Article VI).   

II. Definitions 

Unless otherwise defined herein, the following definitions shall apply to this policy: 

Agency – shall refer to the public agency that is the subject of this Policy. 

Brown Act / Ralph M. Brown Act – shall reference to Chapter 9 (commencing with Section 
54950) of Part 1 of Division 2 of Title 5 of the California Government Code, known as the 
“Ralph M. Brown Act” pursuant to Government Code section 54950.5, as such shall be amended 
from time to time. 

Legislative Body – shall have the same meaning as provided by Government Code section 
54952, including the Agency’s governing board. 

Member – shall have the same meaning as provided by Government Code section 54952.1. 

Meeting — shall have the same meaning as provided by Government Code section 54952.2. 

State – shall mean the State of California. 

State of Emergency – shall mean a state of emergency proclaimed by the California Governor or 
such others as may be empowered pursuant to Section 8625 of the California Emergency 
Services Act, as set forth in Article 1 (commencing with Section 8550) of Chapter 7 of Division 
1 of Title 2 of the California Government Code. 

Teleconferencing – attendance from different locations, other than the physical location of a 
meeting, by way of an audio device, whether it be telephone, audio-only internet connection, or 
otherwise. 

Videoconferencing – attendance from different locations, other than the physical location of a 
meeting, by way of a dual audio and visual device, whereby participants can be both seen and 
heard.  For purposes of this policy, videoconferencing may include attendance by way of a single 



 

device or software package, or attendance via an audio-device with synced camera or 
webcasting. 

III. Global Teleconferencing Policies 
 
At the discretion of the Legislative Body and/or the General Manager, any employee, 
consultant, vendor, or individual presenting or attending a Meeting of a Legislative Body, 
other than a Member of the Legislative Body, shall be permitted to attend via 
teleconference or videoconference without compliance with the rules or conditions set 
forth herein.  Members of a Legislative Body, inclusive of the governing board members 
and other committees or bodies required to comply with the Brown Act, may only 
participate via teleconference or videoconference as permitted by the foregoing policies. 

To the extent a Member desires to attend a Meeting via teleconference or videoconference, the 
Member shall generally be required to comply with the foregoing “Standard Teleconferencing 
Procedures” (Article IV) unless the circumstances exist to justify the use of the “Expanded 
Teleconferencing Procedures” (Article V) or “Emergency Teleconferencing Procedures” (Article 
VI). 

A Member not in compliance with any such procedures, as applicable, shall not be permitted to 
attend a Meeting via Teleconference or Videoconference for any purpose, whether to participate 
in or listen to such meeting. 

In all instances in which a Member is attending a Meeting via teleconference or videoconference, 
teleconferencing or videoconferencing, the Legislative Body shall:  

1. Take all votes by roll-call; 

2. Conduct the meeting in a manner that protects the statutory and constitutional rights of 
the parties and public appearing before the Legislative Body; 

3. Provide notice and post agendas as otherwise required by the Brown Act; 

4. Permit members of the public access to the meeting and an opportunity to address the 
Legislative Body as required by the Brown Act. 

IV. Standard Teleconferencing Procedures 

A Member may attend a Meeting via teleconference or videoconference if the following 
conditions are satisfied: 

1. At least a quorum of the members of the Legislative Body participate in the meeting from 
locations within the boundaries of the agency; 

2. The agenda posted for the Meeting is posted at all teleconference locations, each of 
which are identified in the notice and the agenda for the meeting; 



 

3. Each teleconference location is accessible to the public, and the public is permitted to 
comment at each teleconference location. 

V. Expanded Teleconferencing Procedures (Effective Through January 1, 2026) 

Notwithstanding the Standard Teleconferencing Procedures, a Member may attend a Meeting via 
videoconference only (teleconference will not be permitted under these procedures), if the 
following conditions are satisfied: 

1. At least a quorum of the members of the Legislative Body participate in-person from a 
single physical location accessible to the public, which is within the boundaries of the 
agency and clearly identified in the posted agenda; 

2. The public is permitted to attend the meeting either by teleconference or videoconference 
in a manner such that the public can remotely attend and offer real-time comment during 
the meeting; 

3. Notice of the means by which the public can remotely attend the meeting via 
teleconference or videoconference and offer comment during the meeting is included 
within the posted agenda; 

4. The Member(s) attending remotely have either “just cause” or an “emergency 
circumstance” that justifies their attendance via videoconference. 

a. A Member shall only have “just cause” for remote attendance if the absence is for 
one of the following reasons: 

i. Absence is to provide childcare or caregiving need to a child, parent, 
grandparent, grandchild, sibling, spouse, or domestic partner, with such 
terms having the same meaning as those terms are defined in Government 
Code section 12945.2; 

ii. A contagious illness that prevents the Member from attending in-person; 

iii. A need related to a physical or mental disability as defined in Government 
Code sections 12926 and 12926.1 not otherwise accommodated; and 

iv. Travel while on official business of the Legislative Body or another state 
or local agency; 

b. A Member shall have an “emergency circumstance” if the absence is due to a 
physical or family medical emergency that prevents the Member from attending 
in person. 

5. The Member(s) have not attended a meeting remotely on the basis of “just cause” for 
more than two meetings in the current calendar year; and 



 

6. The Member(s) have not attended a meeting remotely on the basis of “just cause” or 
“emergency circumstance” for more than three consecutive months or more than [20% of 
the regular meetings of an agency in a calendar year, rounded down to nearest whole 
number] in a calendar year. 

7. The Legislative Body has, and has implemented, a procedure for receiving and swiftly 
resolving requests for reasonable accommodation for individuals with disabilities, 
consistent with the federal Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 
12132), and resolving any doubt in favor of accessibility. In each instance in which notice 
of the time of the meeting is otherwise given or the agenda for the meeting is otherwise 
posted, the Legislative Body shall also give notice of the procedure for receiving and 
resolving requests for accommodation. 

In order to utilize the Expanded Teleconference Procedures, a Member shall: 

1. For a “just cause” circumstance, notify the Legislative Body at the earliest opportunity, 
including at the start of a regular meeting, of their need to participate remotely for just 
cause, including a general description of the circumstance relating to their need to appear 
remotely at the given meeting; 

2. For an “emergency circumstance,” request to participate at a meeting due to an 
“emergency circumstance” as soon as possible, preferably before the posting of the 
agenda but up to the start of the meeting, with such request including a general 
description of the circumstances relating to their need to appear remotely at the given 
meeting, though any description for emergency circumstances need not exceed 20 words 
and need not include any medical diagnosis or disability or personal medical information 
exempt from disclosure by law; 

3. The Member shall publicly disclose at the meeting before any action is taken whether any 
other individuals 18 years of age or older are present in the room at the remote location 
with the member, and the general nature of the Member’s relationship with such 
individuals; 

4. Participate through videoconferencing, with both audio and visual technology. 

Upon receipt of a request from a Member to utilize the Expanded Teleconference Procedures, the 
Legislative Body shall: 

1. Take action by majority vote on a request to participate remotely due to an “emergency 
circumstance” at its earliest opportunity, which may be taken as a noticed agenda item or 
as an added item if sufficient time was not provided to place the proposed action on the 
agenda; 

2. In the event of a disruption that prevents the broadcast of the meeting to members of the 
public, or in the event of a disruption within the Agency’s control that prevents members 
of the public from offering public comment using the teleconferencing or 
videoconferencing options, take no further action during a meeting until such access is 
restored. 



 

VI. Emergency Teleconferencing Procedures (Effective Through January 1, 2024) 

Notwithstanding the Standard Teleconferencing Procedures, a Legislative Body may elect to use 
these “Emergency Teleconferencing Procedures” to allow teleconferencing if any of the 
following circumstances apply: 

1. The Legislative Body holds a meeting during a proclaimed State of Emergency and state 
or local officials have imposed or recommended measures to promote social distancing; 

2. The Legislative Body holds a meeting during a proclaimed State of Emergency for the 
purpose of determining, by a majority vote, whether as a result of the emergency, 
meeting in person would present imminent risks to the health or safety of attendees; or 

3. The Legislative Body holds a meeting during a proclaimed State of Emergency and the 
Legislative Body has determined, by majority vote, that as a result of the emergency, 
meeting in person would present imminent risks to the health and safety of attendees. 

If utilizing the Emergency Teleconferencing Procedures, the Legislative Body shall: 

1. Give notice in the agenda for such Meeting of the means by which members of the public 
may access the meeting and offer public comment via a teleconferencing or 
videoconferencing option, which shall include an opportunity for public comment in real-
time; 

2. In the event of a disruption that prevents the broadcast of the meeting to members of the 
public, or in the event of a disruption within the Agency’s control that prevents members 
of the public from offering public comment using the teleconferencing or 
videoconferencing options, take no further action during a meeting until such access is 
restored. 

3. [Policy Should be Amended To Reflect Applicable Circumstance for Agency]: 

If agency provides a timed public comment period:  not close the public period for an 
agenda item, or the opportunity to register to comment, until that timed comment period 
has elapsed; 

If agency has no timed public comment period, but takes public comment separately on 
each agenda item:  allow a reasonable amount of time per agenda item to allow members 
of the public the opportunity to provide public comment, including time for members of 
the public to register to comment or otherwise be recognized for the purpose of providing 
public comment; 

If agency provides a general public comment period for all agendized items: not close the 
public comment period, or the opportunity to register to comment, until the timed general 
public comment period has elapsed. 



 

The Legislative Body may continue use of the Emergency Teleconferencing Procedures for as 
long as the State of Emergency remains active, or state or local officials have imposed or 
recommended measures to promote social distancing, provided that, not later than 30 days after 
teleconferencing for the first time, and every 30 days thereafter, the Legislative Body finds by 
majority vote that: 

1. The Legislative Body has reconsidered the circumstance of the State of Emergency; and 

2. Any of the following circumstances exist: 

a. The State of Emergency continues to directly impact the ability of the members to 
meet safely in person; or 

b. State or local officials continue to impose or recommend measures to promote 
social distancing. 

In the event of the use of these Emergency Teleconferencing Procedures, it shall not be 
necessary for the Agency to provide a physical location from which the public may attend or 
comment. 

VII. Miscellaneous Provisions 

With respect to the Standard Teleconferencing Procedures, Expanded Teleconferencing 
Procedures, and Emergency Teleconferencing Procedures set forth herein, such are intended to 
comply with Government Code sections 54953(b), (f), and (e), respectively, and, as such, in the 
event of a conflict between this Policy and such statutory provisions, the statutory provisions 
shall control and be implemented as if set forth in full in this Policy. 

 

This AALRR handout is intended for informational purposes only and should not be relied upon in 
reaching a conclusion in a particular area of law. Applicability of the legal principles discussed may 
differ substantially in individual situations. Receipt of this or any other AALRR presentation/publication 
does not create an attorney-client relationship. The Firm is not responsible for inadvertent errors that 
may occur in the publishing process. This handout should be utilized in conjunction with your legal 
counsel to develop an agency specific policy. 

 


